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SelectMetrics, Inc. (“ SelectMetrics’) appeals the district court’s summary
judgment ruling in favor of NetRatings, Inc. (“NetRatings’) that dismissed the

case. We have jurisdiction under 28 U.S.C. § 1291, and we affirm.

This disposition is not appropriate for publication and is not precedent
except as provided by 9th Cir. R. 36-3.

The Honorable Philip S. Gutierrez, District Judge for the Central
District of California, sitting by designation.



The district court ruled that (1) NetRatings breached the parties’ contract by
failing to use its best efforts to market SelectMetrics’ software in China and (2)
despite NetRatings' breach, NetRatings owed SelectMetrics no royalties under the
contract, the only allowable damages in the case.

We review the district court’s grant of summary judgment de novo. See
Laws v. Sony Music Entertainment, Inc., 448 F.3d 1134, 1137 (9th Cir. 2006), cert.
denied, 127 S. Ct. 1371 (2007) (citing Buono v. Norton, 371 F.3d 543, 545 (9th
Cir. 2004)). Summary judgment may be affirmed on any ground supported by the
record. 1d. Also, theinterpretation of a contract isaquestion of law, reviewed de
novo by this Court. Kassbaum v. Steppenwolf Productions, Inc., 236 F.3d 487,
490 (9th Cir. 2000), cert. denied, 534 U.S. 815 (2001).

Here, the district court conducted the correct analysisin determining that
NetRatings owed SelectMetrics no royalty payments under the contract, the only
allowable damagesin this case. The district court applied the well-established
principle under Oregon law that, to interpret a contract provision, “[f]irst, the court
examines the text in the disputed provision, in the context of the document as a
whole. If the provisionisclear, the analysisends.” Yogman v. Parrott, 937 P.2d
1019, 1021 (Or. 1997). Thedistrict court correctly found that all the relevant terms

of the contract were unambiguous.



First, the district court correctly applied the liability limitation provisionin
the contract. That provision explicitly limited NetRatings' potential liability to
royalty payments due under the contract.

Second, the district court examined the only two royalty provisionsin the
contract that might have obligated NetRatings to pay royalties to SelectMetrics for
licensing SelectMetrics' softwareto clients. The district court correctly
determined that both royalty provisions only obligated NetRatings to pay royalties
to SelectMetrics if NetRatings first collected “net revenue’ from the clients.
Unfortunately for SelectMetrics, however, “net revenue” for the disputed China
clientswas zero.! Thus, the district court correctly determined that NetRatings
owed SelectMetrics no royalties under their contract, and there are no damagesin
thiscase. Onthisbasis, the district court’s dismissal of the case was proper.

AFFIRMED.

! Based on the structure of the parties’ contract and language in the payment
provisions, “net revenue” under the parties’ contract is calculated on a per client
contract basis.



